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Introduction 


Every person receiving a copy of this 
JOURNAL who .is interested in improve- 
ments in the administration of justice is 
invited to become a member of the Amer- 
ican Judicature Society. All that is nec- 
essary is to send in one’s name. 

Through this first issue of its JouRNAL 
the society hopes to extend widely its 
membership and acquaintance. It is ap- 
propriate, therefore, to present briefly the 
history of the society, the scope of its 
work, and its methods. 

The organization was chartered by the 
State of Illinois in July, 1913. As the 
name indicates, it has been from the be- 
ginning national in its membership and 
aims. Preliminary organization work had 
been in progress for a year and a half be- 
fore the charter was applied for. 

The decision for organization was based 
on the belief that the times called for an 
association created for the sole purpose of 
encouraging efficiency in the administra- 
tion of justice. In this field, as in every 
other, specialization and concentration ap- 
peared to be indicated. It was presumed, 
of course, that there would also be co- 
operation with other agencies, and espe- 
cially bar associations. 

In recent years the distinction between 
substantive law and adjective, or procedu- 
ral, law has become conspicuous, and in- 
terest in the latter has steadily increased. 
The almost universal complaint concern- 
ing our courts is found, upon analysis, 
to be less with the character of the deci- 
sions rendered than with the adminis- 
trative work forming a necessary part of 
adjudication. These were expressed fre- 
quently by the litigation of non-essential 
procedural questigns, by congested calen- 
dars, by slow and costly appellate proce- 
dure, by needless retrials, by blundering in 
the inferior courts, by the nerveless ad- 
ministration of criminal justice. 

There is no need to compiete the list. 
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The point is that there are numberless 
complaints which are perfectly well- 
founded and that the grounds of com- 
plaint have no need to exist. 

We would not underrate the importance 
of abstract justice. There will always be 
difference of opinion as to what is justice. 
But when the chance to do real justice has 
been foreclosed by some mere defect of 
machinery, it is not a theory that we face, 
but a condition, the persistence of which 
beyond a reasonable time is a source of 
national weakness. 

When the American Judicature Society 
was organized there were various reform 
proposals current. But there had been no 
thorough study of judicial administration. 
Nor was there any complete and consistent 
program. 

The society began with a board of 
eleven directors. ‘The first step was to 
form an advisory and critical board known 
as the Council, composed of judges, law- 
yers and teachers of law representing all of 
the states. 

In the course of a year or two the 
Council reached a membership of three 
hundred. It has served admirably to 
criticize proposals and drafts submitted 
by the society, to afford counsel, and to 
keep the society in touch with thought 
and experience throughout the country. 
Every state bar association was given rep- 
resentation, as was also the American Bar 
Association and the Conference of Com- 
missioners on Uniform State Laws. 

The method of work to be adopted pre- 
sented a difficult question at the very out- 
set. The decision was reached that prop- 
aganda should be deferred until fairly 
definite proposals could be formulated on 
a basis of thorough study of all conditions 
and needs. 

The method of work has been substan- 
tially this: draftsmen employed by the. 
society for particular lines of work sub- 
mit first drafts, which the directors go 
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over in detail in preparation for submis- 
sion to the Council. This often involves 
several successive drafts and months of 
labor before the printing stage is reached. 
The drafts are put into the hands of the 
Council in the form of bulletins and crit- 
icism is invited. In due time these criti- 
cisms are published for the benefit of the 
directors and sometimes for circulation, 
also, among those who have submitted 
them. 

A revision is then undertaken with 
changes based .upon the criticisms re- 
ceived. Again the directors settle the 
form of the text and again the matter 
goes to press and is circulated. 

The most important work has heen the 
drafting of the model acts for establishing 
unified city courts and a unified state 
court system. The legislative form chosen 
for these drafts not only results in a prac- 
tical piece of legislation of value to local 
draftsmen, but also possesses the great 
virtue of -compelling a conciliation of 
ideas which clamor loudly for exclusive 
expression. All who have undertaken leg- 
islative drafting realize its- compulsion 
toward clear thinking and precise expres- 
sion. 


Draft of Procedural Rules 


These model acts are accompanied by a 
commentary. Other bulletins incidental 
to the main work have been issued from 
time to time. The work has taken longer 
than was expected, owing to the difficulty 
of commanding the time of the draftsmen 
whose services seemed most necessary. At 
the present time the drafting of pro- 
cedural rules adapted to the unified court 
acts is in progress. A tentative draft of 
about half of the rules is in print (Bul- 
letin XIII) and the remainder will be 
offered as soon as possible. 

It now appears inadvisable to longer 
defer general publicity and a broad invita- 
tion to membership. 

The directors conceive of the purpose 
of the American Judicature Society as 
being in the main educational. No per- 
son and no group of persons can confer 
upon our government any qualities of 


efficiency if we, as a people, are funda- 
mentally lacking in these qualities. Suc- 
cess cannot be conferred. It must be 
earned. 

There can be no patented scheme for 
judicial salvation. All proposals for im- 
provement must be founded upon fact. 
But until this time we have never pos- 
sessed any organized means for establish- 
ing facts. To despair of success before 
a real effort, a concerted effort with means 
for co-operation, has been made, is un- 
worthy. 

Reform Is Readjustment 


We are a new people. In most of the 
states conditions have been changing so 
constantly and so swiftly as to keep in 
advance of needed readjustment. And 
that is what reform essentially is—read- 
justment to altered facts. 

Our governmental system possesses the 
great advantage of permitting local ex- 
periment. We are clearly entering upon 
a period of readjustment through experi- 
ment. Nothing can stay this movement. 
What is most needed then, is open-minded 
study of conditions and a chance for co- 
operation of both constructive and critical 
effort to the end that what is best shall 
survive and become a part of our institu- 
tions. 

To say that the American Judicature 
Society is first of all and mainly an edu- 
cational force is to express its catholicity 
of purpose and ideal of service. The 
Society invites the co-operation of all who 
are interested, but it offers no panacea. 
There is not now, and probably never 
will be, finality in respect to the proposals 
offered. Finality is less a present con- 
cern than service based upon the best ex- 
perience obtainable. It is an evolutionary 
work which is undertaken. 

No price is put upon membership. The 
Society now invites the assistance and co- 
operation of all persons, lawyers or lay- 
men, in furtherance of improvement in 
the administration of justice in order that 
we may have a social and political system 
no part of which is unworthy our highest 
ideals, 
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The Unified State Court 


Nearly all of the States have a system 
of courts which varies only in minor de- 
tails. The system had its origin at a 
time when conditions were very different 
from those now prevailing. It was created 
to meet the needs of a small population 
scattered over a large area in villages and 
on farms. There was provided a local 
court for the trial of causes involving small 
amounts, a court of general trial jurisdic- 
tion sitting at the county seat at intervals 
of several months, and a central court of 
review. 

This system was not only adequate for a 
long time, but it deserves to be said that 
there is no quarrel with it today as 
a fundamental plan. We still need in 
every state numerous local courts quickly 
and easily invoked for a wide range of 
services ; we still need in every county the 
court of general trial jurisdiction; there 
must be a centralized appellate tribunal. 

What is most needed now is unification 
of all these scattered tribunals so that they 
will, in fact, as well as in theory, consti- 
tute together a single wieldy and respon- 
sible machine for administering justice. 

In the earlier days the most conspicuous 
need was for a judicial machine which 
could develop a consistent and uniform 
American common law. Case law was ex- 
ceedingly important for a people sepa- 
rated from their source of law and living 
under novel conditions. Emphasis nat- 
urally rested upon the essential judicial 
function of declaring the law. 

This is still very important. Without 
detracting from its importance in the 
least we may yet insist that another fac- 
tor has attained to great importance. 
This is the factor of administration, the 
conduct of the business of the courts as 
a whole. 

Administration was well cared for in 
the pioneer days. There were compara- 
tively few judges so that responsibility 
was fairly well fixed. There were not 
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nearly so many different kinds of causes 
and proceedings as now, not nearly so 
much opportunity for inadvertence, neg- 
lect, delays and all the confusion which 
attends complexity of functions. 

A great change has come about even 
within the memory of persons not yet 
elderly. There are ten times as many 
judges as formerly. New courts have 
been spawned to meet the need for spe- 
cialization. Each new court is an inde- 
pendent administrative unit. There is 
no arrangement for bringing judges to- 
gether to consider problems common to 
officials of their several classes. While 
many judges are constantly overworked 
others have not enough business to keep 
them occupied. 


Facts Most Needed 


One of the worst features of the pres- 
ent situation is that we have no author- 
itative body of facts concerning the ad- 
ministrative side of the judicial function. 
On the essential juristic side our intense 
interest in case law has resulted in the 
most thorough system of reports ever 
known to any system of law. But with 
respect to the business of justice we have 
no statistical system. Ours is the only 
modern nation without data Concerning 
the work of its courts. It would be diffi- 
cult to exaggerate the extent of our loss 
in this respect. Precise criticism is im- 
possible, but vague and sketchy accusa- 
tions are encouraged. It prevents agree- 
ment as to the causes for alleged, defects. 
It prevents a common understanding and 
acceptance among judges of their respon- 
sibility. It leaves us without data greatly 
needed for social, criminal and _pro- 
cedural legislation. 

The need for unification of the numer- 
ous courts and judges of the typical state 
is expressed in a principle laid down by 
the American Bar Association’s Special 
Committee to Suggest Remedies and 
Formulate Proposed Laws to Prevent De- 
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lay and Unnecessary Cost in Litigation in 
its report in 1909, as follows: 

“The whole judicial power of each state 
(at least for civil causes) should be vested 
in one great court, of which all tribunals 
should be branches, departments or divi- 
sions. The business, aswell as the judicial 
administration of this court, should be thor- 
oughly organized, so as to prevent not 
merely waste of judicial power, but all need- 
less clerical work, duplication of papers and 
records, and the like, thus obviating expense 
to litigants and cost to the public.” 


This principle recognizes the vital im- 
portance of what may well be called the 
business management of the judicial ma- 
chine. If the problem of creating a ma- 
chine to meet the highly complex condi- 
tions of modern life were to be undertaken 
now, ab initio, without prejudice and with- 
out tradition, it is quite impossible that 
the present complicated and decentralized 
system could be conceived, much less 
adopted. It is a formless creation evolved 
over half a century of evolution thwarted 
by the rigidity of written constitutions. 

The problem which we have inherited 
is more difficult even than that of creat- 
ing an ideal system. We must take what 
we have, eliminate as far as possible its 
needless complexity and provide a struc- 
ture favorable to the development of 
unused judicial power. 


Depends on Team Work 


The problem is partly one of organiza- 
tion and partly one of procedure. We 
make no progress by disputing the rela- 
tive importance of personnel and proce- 
dure. It is undoubtedly true that excep- 
tional judges can succeed with very faulty 
procedure. We need at all times to en- 
courage the selection of judges specially 
qualified. But in many kinds of litiga- 
tion no individual judge is responsible. 
We demand a standardized output and this 
implies not only expertness on the part 
of the judges, but also a system which 
co-ordinates their work so that judicial 
time and energy will not be squandered. 

There is a fair presumption that when 
all of the tribunals of a state constitute 
a single court, or a unified state system, 


this political entity will take stock of the 
volume and character of work to be per- 
formed from year to year and will de- 
velop an organized method of doing this 
work according to the best standards and 
with the least expenditure of time and 
effort. 

There is a fair presumption that this 
unified court system will develop the or- 
gans necessary to diversified functions; 
that it will work out the specialization 
needed to afford the best service in various 
fields of work and give scope to the vary- 
ing talents of individual judges. 

No such unified court would long tol- 
erate the present absence of statistics. 
Facts above all else are necessary as ‘a 
foundation for successful administration. 


Better Organization Needed 


Such unification would imply organiza- 
tion of a more thorough sort than we are 
used to in the department of justice. The 
need for a common sharing of duties and 
responsibilities would be recognized. The 
need for leadership and direction would 
become obvious. The entire machine 
would be integrated. 

The historic division between local 
courts suited to the majority of rural and 
semi-rural counties, the courts of full 
trial jurisdiction, and the appellate trib- 
unal will remain. These three funda- 
mental divisions have such different func- 
tions that each will require its own 
organization. In each there is needed a . 
presiding judge charged especially with 
administrative duties. In the large states 
it will be convenient to provide districts 
for the nisi prius branch and a presiding 
judge of each district will be needed. The 
presiding judges of the several divisions 
and districts will naturally constitute to- 
gether the governing board or judicial 
council, presided over by the chief justice 
of the state. 

Concerning the more detailed organiza- 
tion of the three grand divisions of the 
unified state court there will be discus- 
sion from time to time in this JouRNAL. 
Bulletin VII-A, A. J. S., contains the 
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draft of an act to establish such a system 
and a constitutional article to permit of 
adoption of the act. 

There is nothing revolutionary or de- 
structive in these proposals. The organ- 
ization is a simple one. The plan merely 
consolidates the various parts of the sys- 
tem as they exist in most of the states 
with the addition of means for the ful- 
fillment of functions which have been long 
pressing for recognition. 

Nor is the plan merely academic. It 
is a plan which has been at work for ten 
years in an American court situated in 
what is probably the most difficult environ- 
ment in the country. In various other 
cities the essentials of this plan have 
been on trial long enough to prove them 
beyond all controversy. Instead of being 
merely theoretic, these ideas had their 
birth and growth under the most severe 
practical tests. In attempting to solve 
Chicago’s court problems a business court 
and a business organization were created. 
There was no precedent in our legal his- 
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tory; it was a lesson derived wholly from 
the business world. So far as lawyers and 
political scientists are concerned, analysis 
and theory followed in the wake of suc- 
cessful experiment. It was not hard to 
explain the success of the plan when one 
saw it in operation. Nor is it now at all 
difficult to apply the lessons learned in a 
number of successful organized city courts 
to the larger situation of the state. 

Nor is there any hostility between the 
idea of the unified state court and. the 
highly specialized court of the large city. 
The needs of large cities are sufficiently 
different from those of the average rural 
and semi-rural county to warrant a more 
highly developed structure, but this city 
court is readily adapted as a part of the 
unified state court. So far as the course 
of appeals is concerned the court of the 
large city will be on a par with the courts 
of other parts of the state; in respect to 
administration the metropolitan court - 
needs a considerable measure of “home 
rule.” 


Wanted—A Chief Judicial 
Superintendent 


Joun H. Wigmore’? 


Lately much has been heard of “effi- 
ciency.” It is a misused, or over-used, or 
misapplied word. But it has its proper 
applications. Judicial justice is one field 
for it. 

We have also read much in the Bulletins 
of the American Judicature Society of 
the need for a Chief Judicial Superin- 
tendent—instead of a Chief Judicial Um- 
pire—who shall inspect the judicial trans- 
actions so as to observe their failures and 
to direct improvements which may pre- 
vent the recurrence of failures. 

At present five or six sets of persons are 
put to work by the law to do justice ac- 
cording to rules. But when something 


1Reprinted by permission from Illinois Law 
- Review for May, 1916. 


2Dean of Northwestern University School of 
w. 


goes wrong—badly and obviously—it is no 
particular person’s power, duty or respon- 
sibility to take hold promptly, find out 
where the fault occurred, and endeavor to 
guard against repetition of such failures. 
There are lawyers on both sides, a trial 
judge, twelve trial jurors, witnesses, an 
appellate court, an attorney-general and 
state’s attorney, a supreme court and leg- 
islators. Comes a botched result; a piece 
of justice is turned out that is palpably 
damaged goods; nobody can use it; time, 
labor, and materials were wasted. In an 
efficient commercial house this cannot hap- 
pen often. Sooner or later in the sys- 
tem there is a superintendent, who finds 
out what is the source of such defective 
results, and takes measures (after various 
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experiments and inquiries, of course). to 
prevent such intolerable occurrences, which 
mar the repute and undermine the patron- 
age of the house. 

But in our justice system, what hap- 
pens? Lawyers, trial judge, jury, ap- 
pellate court, attorney-general, supreme 
court, legislators—has any one of them 
the power and the duty to inquire into 
the botch and see that something is done to 
guard against repetition? No, not one 
of them. Each one has done his conscien- 
tious, industrious part somewhere along 
the line; but he had to stop when his own 
little part was done. Each lawyer pleaded, 
each witness testified, the jury voted, the 
trial judge ruled, the appellate court re- 
versed, the supreme court reversed the ap- 
pellate court, and possibly, somewhile 
back, the legislator had passed a statute. 
But when, in spite of the contributions of 
each one, the net result of the whole case 
is a botch, a palpable, unmistakable, use- 
less, wasteful botch, and you or I take it 
up in the printed records and see this, and 
everybody can see it, and everybody real- 
izes (parturiunt montes, nascitur ridiculus 
mus) that the product turned out by ju- 
dicial justice is what the lumberman 
would call “culls,” what happens? 

Nothing. 

Who comes down from the superintend- 
ent’s office and finds out what was the 
matter ? 

Nobody. 

There is no superintendent. 


System Lacks a Head 


It is nobody’s power and duty to be 
Superintendent of Justice. 

But it ought to be. And, if the reader’s 
patience is not exhausted by finding the 
sermon put before the text, here is the 
text,—a fresh instance, taken from our 
latest reports, to-wit, Pressley v. Bloom- 
ington & Normal Railway & Light Co., 
and it is last reported in 271 Ill. 322, 
111 N. E. 511 (Feb. 16, 1916), thence 
going back through 193 App. 582 (May 
26, 1915), 184 App. 113, 164 App. 167, 
and 158 App. 220. 


For you must know that this bit of 
justice’s culls goes back over eight years, 
—and is not ended yet, either. The man 
was killed on October 26, 1907. There 
have been four trials in the circuit court, 
and the judgment has once more been re- 
versed and the cause remanded for still 
another trial. 

First, let us sum up the facts, and then 
let us give the chronology of this la- 
borious but futile effort of justice. 


History of the Case 


Facts: (1) The B. & N. R. & Light Co. 
generated electricity for sale. (2) This 
electricity was sold to the U. Gas & Elec- 
tric Co. and went out over a high-power 
street wire owned and controlled by the 
latter. (3) A telephone wire hanging in 
the street above the U. G. & E. wire fell 
on it and made a short circuit; the K. B. 
Telephone Co. was supposed to own the 
fallen wire, but turned out not to own it; 
whether the U. G. & E. wire was ade- 
quately insulated was an issue. (4) The 
city of Bloomington had street-lamp wires 
in the vicinity, and the telephone wire 
transmitted the high-power current to the 
lamp wire. (5) The time being daylight, 
when the city’s current was shut off, a 
city employee, P., was trimming the city 
lamp, and was killed by the transmitted 
current. His administratrix brought suit 
for the death. 

First trial (Pressley v. Kinlock-Bloom- 
ington Telephone Co., 158 Ill. App. 220). 
The administratrix sued the Telephone 
Company, the B. & N. R. & Light Co., 
and the B. & N. R. Electric & Heating Co. 
Verdict for $10,000. After verdict, suit 
dismissed as to the Electric & Heatiig 
Co., and judgment for $7,000 (remittitur 
of $3,000) entered against the other two 
defendants. Reversed by the Appellate 


‘Court, Third District, on two grounds: 


(1) The defendant was not allowed to 
contradict the plaintiff's evidence as to 
the proper and approved method of guard- 
ing high-tension wires from falling upper 
wires; (2) The plaintiff’s given instruc- 
tions as to the extent of responsibility of 
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the several defendants for defective wires, 
and as to the amount of damages, were 
erroneous in law. Heard in the Appellate 
Court May, 1909; opinion filed. October 
18, 1910. 

Second trial (Pressley v. Kinlock- 
Bloomington Telephone Co., 164 Ill. App. 
167). Judgment for $9,000. Reversed on 
the ground that there was no evidence 
that the Telephone Co. owned or con- 
trolled the telephone wire, and that al- 
though the verdict as against the Railway 
Co. was “not unwarranted,” yet since the 
judgment was against both defendants, the 
reversal must be as to both. Heard in the 
Appellate Court May, 1911; opinion filed 
October 20, 1911; rehearing denied Dec. 
8, 1911. 

Third trial (Pressley v. K. B. Telephone 
Co. and B. & N. R. & Light Co., 184 Ill. 
App. 113). Verdict and judgment for 
$4,500 against both defendants. Re- 
versed on the grounds (1) as before, that 
there was no proof of the Telephone Co.’s 
ownership of the wire that fell, and (2) 
therefore, as before, the judgment being 
joint, it must be reversed as to both de- 
fendants. Heard in the Appellate Court 
October, 1912; opinion filed Oct. 16, 1913; 
rehearing denied Nov. 5, 1913. 

Fourth trial. Case dismissed, before 
trial, as to the Telephone Company. Judg- 
ment against the B. & N. R. & Light Co., 
$4,187. Judgment affirmed on May 26, 
1915, by the Appellate Court. (Digest of 
Appellate opinions, Ill. L. Rev. X, 28.) 
Judgment reversed and cause remanded 
(opinion on Feb. 16, 1916) by the Su- 
preme Court. Grounds: (1) Mistake of 
pleading, because the plaintiff’s replication 
to the defendant’s second additional plea 
committed a departure from the declara- 
tion, in alleging a duty to shut off the 
current, instead of a duty to inspect and 
repair.the wire;.(2) error of ruling on 
proof by the trial court, on the issue of 
defective insulation, in refusing a peremp- 
tory direction of a verdict for lack of. evi- 
dence of defect. 

Fifth trial: 19—. 

Sixth trial: ? 
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Now, we do not pretend to assert that 
justice plainly points here to either party 
as deserving a judgment on the merits of 
fact and law. There is ground for argu- 
ing that, in the matters of substantive 
law and procedure involved, as well as in 
the handling of the case, defects are ap- 
parent. But we do assert this: That jus- 
tice requires that a case of this kind be 
tried out and settled without taking five 
trials, four or five appeals, and nine years 
of time. We assert that such a product as 
this, judged by the reasonable standards 
of efficiency, is simply a botch. Whether 
the standard of efficiency be the industrial 
one of a modern department store, or the 
ideal one of Plato’s Republic, such a re- 
sult measures in to the culls class by any 
standard,-and should cause us to reflect 
seriously on our system. 

Nor do we assert that the fault lay in 
any particularquarter, whether in the law, 
or the lawyers, or the witnesses, or the 
clerks, and sheriffs, or the juries, or the 
judges. Very likely it was the fault of 
nobody in particular. We don’t know. 
Probably nobody knows. 


No One is Responsible 


But our only point is that it is nobody's 
duty and power to find out. 

What we preach is a Chief Judicial 
Superintendent, who shall have the power 
and the duty to inquire into each and 
every sort of botch-product of our justice- 
system, and to take measures to improve it — 
against the recurrence of such failures. 
When the people of Illinois bring them- 
selves to permitting and demanding such 
an innovation, they will be in a fair way 
of getting substantial improvements in 
their justice,—but not before then.* 


*The author of this convincing plea had in 
mind a “Chief Judicial Superintendent” of the 
kind prove by the State-wide Judicature 
Act (Bulletin VII-A, A. J. 8S.) who would be 
the executive and responsible head of the 
Judicial Council of the unified State Court. It 
is interesting to note that in California re- 
cently, in an attempt to remedy defects of the 
kind above set forth, the idea has been acted 
upon literally. The proposed Commissioner of 
Justice mentioned under “News From the 
Field” would be a judicial superintendent but 
without machinery for the direct enforcement 
of his recommendations. 


“ 


Courts in Large Cities 


It was only a few years ago that city 
government throughout the country was 
a confessed failure. We were both ashamed 
and alarmed. Alarmed, because it looked 
as though popular government would go 
to the scrap-heap unless city government 
were mastered, and because many of us 
sincerely believed that genuine and last- 
ing reform in that field was hopeless. 

Since that period of pessimism we have 
had one of constructive experiment. We 
no longer fear the future. Galveston’s 
radical departure from the usual scheme 
and its success came at the right time. 
Soon other cities were copying the Gal- 
veston plan. Then students of govern- 
ment stepped in to improve what had been, 
or seemed to have been, a lucky accident. 

Surely Galveston’s success was not pure- 
ly fortuitous. It was inevitable that some 
day successful organization in the world 
of industry, coacerning which we Amer- 
icans have had special reason for pride, 
should influence political organization. 
Business men had learned in fields in 
which competition was keen and evolution 
swift, to delegate authority and conseme 
responsibility, and that is after all the real 
problem of successful popular govern- 
ment. 

The Des Moines charter, drafted by 
Senator Albert J. Cummins, then gov- 
ernor of Iowa, grafted onto the simple 
scheme of the Galveston plan the elements 
needed to relate a good business organiza- 
tion of government to democratic control. 

This resulted in a greater measure of 
success and a wider spread of the plan. 
Friends of good city government declared 
that the final solution had been attained. 
Reform in city government entered upon 
its second stage, a triumphant march 
carrying it in a few years to over three 
hundred municipalities. 

Constitutions were amended to permit 
of this revolution and legislatures yielded 
to the demand for better charters. 
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But the Des Moines plan did not fit 
the large cities or the smallest ones. A 
few years’ experience showed that it left 
something to be desired in the cities of 
moderate size where it had accomplished 
great good. It was realized in time that 
the analogy between the city commission 
of four or five, and the directorate of the 
private corporation, was in part fictitious. 
The business world had not yet con- 
tributed its full measure of experience to 
the problem of city government. 

Then came the commission-manager 
plan, an inevitable step, and the analogy 
was realized. The commissicn-manager 
plan permits of a council of any con- 
venient size and is adaptable to the needs 
of the largest as well as the smallest mu- 
nicipalities. It brought us to the third 
and final stage of reform in city govern- 
ment. Another decade will see it univers- 
ally adopted. Pessimism is beaten. Pop- 
ular government conquers in the field sup- 
posed to be most hopeless. 

This history is entirely relevant to the 
problem of city courts. City courts have 
most conspicuously failed. And city 
courts have been most despaired of. Un- 
til a few years ago city courts were com- 
parable with city government generally 
before an efficient and responsible ma- 
chinery of government had been devised. 

The parallel to Galveston in the judicial 
field is the Municipal Court of Chicago. 
This court was in every respect a radical 
departure from tradition. Its structure 
recognized the fact that a great deal of 
judicial work, especially in cities, is ad- 
ministrative. It is judicial business. For 
this work business management is neces- 
sary. No amount of judicial wisdom, hon- 
esty or conscience and no practice acts, 
be-they ever so comprehensive and de- 
tailed, can take the place of just plain 
ordinary business management. 

The Chicago Gourt was given a chief 
justice who became personally responsible 
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for the management of the business of 
the court because he was directed to class- 
ify this business on special calendars and 
to direct the activities of the twenty-seven 
associate judges. This did not give him 
the right to influence any associate judge 
with respect to his decision ih a particular 
cause. The essential judicial function was 
in no way disturbed. 


Rule-Making Power Restored 


The court, as a whole, was given power 
to establish rational procedure through 
rules of court. In this way the legisla- 
ture delegated this difficult work to ex- 
perts who were on the job every day and 
who could be held by the public and the 
bar to a higher degree of responsibility 
than legislators: Making for responsibil- 
ity of all judges also was the provision for 
monthly and annual reports. Finally the 
requirement that judges should meet 
monthly to consider complaints, and gen- 
erally to provide for taking care of ad- 
ministrative needs as they might arise 
made it a democratic body and helped to 
develop an esprit de corps. 

Here for the first time existed a great 
city court conscious of the work it had to 
do and possessing power to do it well. 
It was not long before the solution of the 
great problem of specialization was solved 
through the power to segregate various 
classes of causes upon separate calendars. 
Up to that time the need for specialization 
had been met mainly by creating by 
statute independent specialized tribunals. 
These separate courts introduced new 
complexities and difficulties of admjnistra- 
tion. In most instances, they represented 
no real advance. They were specialized 
tribunals, but what was wanted was spe- 
cialist judges. 

Assignment of judges to branch courts, 
created at will from time to time to meet 
tle obvious needs of administration, per- 
mitted of the selection of judges best 
fitted by temperament and training for 
highly specialized work. Judges were en- 
abled to become as expert in the substan- 


tive law as the lawyers practicing in their 
courts: For the first time the problem 
of dissociating the round hole and the 
square peg was solved, 

Development of specialized courts un- 
der central management soon brought 
judicial administration in the large city 
to the second stage, comparable with the 
Des Moines plan. Soon other cities were 
copying Chicago’s conspicuous success 
just as other cities copied Des Moines’ 
charter. Cleveland, Milwaukee, Buffalo, 
Pittsburgh, New York, Atlanta and Phila- 
delphia established courts embodying 
more or less closely the essentials of the 
Chicago plan. 

The analogy with charter reform goes 
further, for many persons declared that 
the problem of city courts had been solved 
for all time. But Chicago never claimed 
that the last word had been reached 
through its relatively successful experi- 
ment. Its municipal court is only one of 
five courts. Its field is neither exclusive 
nor complete and much still remains be- 
fore Chicago can be satisfied with its 
courts, as a whole. 

There is no limit to the jurisdiction of 
the Chicago Municipal Court in the trial 
of contract causes and this has made it 
a great commercial court. But in tort 
actions its limit of jurisdiction is $1,000. 
There is no chancery jurisdiction so its 
Domestic Relations Court is deprived of 
the power to deal directly with the di- 
vorce problem. In the criminal field the 
court is seriously handicapped because it 
can deal finally with only the lesser of- 
fenses of the grade of misdemeanors. 

The court is, after all, only one of a 
congeries of courts in a field of overlap- 
ping and competing jurisdictions. It has 
but thirty-one judges out of a total of 
seventy-one judges sitting in Chicago ex- 
clusive of federal court judges. It does 
not control wholly its own chief clerk and 
chief bailiff whose offices were made polit- 
ical as the price for its establishment. Its 
judges have brief and very uncertain ten- 
ure. They are removed or re-elected ac- 
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cording to the utterly incompetent opin- 
ion of three-fourths of a million yoters. 

In every city in which the Chicago plan 
has been tried there has been more than 
enough success to justify enthusiasm. 
But in no such city is the administration 
of justice wholly responsible and entirely 
efficient. 


- Points Way to Success 


A study of all the facts leads inevitably 
to the conclusion that a greater era lies 
ahead. The municipal court idea merely 
points the way to complete success. A 
still wider application is needed for the 
principles of unification, or large admin- 
istrative powers and efficiency organiza- 
tion. 

In its metropolitan judicature act (Bul- 
letins IV-A and IV-B) the Society has 
projected these principles to their logical 
fulfillment.. The act consolidates all of 
the judges of a large city and its suburbs, 
and their several jurisdictions, into one 
court of full trial jurisdiction, civil and 
criminal, at law and in equity. The court 
is given power to regulate procedure by 
rules of court subject to intervention by 
the legislature. It is given several fixed 
divisions, each with a presiding justice, 
and these presiding justices with the chief 
justice constitute the judicial council or 
board of control. The analogy with busi- 
ness management in large departmental- 
ized corporations is completed. 

In one of the largest cities having thirty 
or more judges there may well be five gen- 
eral divisions, namely: a, Equity; b, Pro- 
bate, Divorce and Domestic Relations; 
e, Jury; d, Non-jury; e, Criminal. In 
each division there will be such specializa- 
tion in branch courts as the business will 
call for, but it will rest upon administra- 
tive orders made by the Judicial Council. 
No bungling legislature can take the initi- 
ative in this exceedingly technical work, 
requiring as it does flexibility to meet new 
problems of administration as they arise. 

The act provides for the transfer of 
judges, so at no time will there be over- 
loaded calendars in some branches and 


idle judges in others. The entire force 
of judges is available at all times and 
every judge is able to dispose of every 
phase of any given controversy because 
every judge possesses full trial jurisdic- 
tion. Reasonable checks upon the power 
of transfer are provided so that the work 
will be distributed equitably and without 
waste of special experience. 

The judges “blanketed” into the new 
organization are of two classes. Those 
formerly exercising full trial jurisdiction 
become senior judges and those previously 
sitting in courts of limited jurisdiction 
become junior judges. The distinction is 
preserved with respect to gradation of 
salaries, and opportunity for promotion 
from the junior to the senior class is 
provided. 

Democratic control of the entire court 
is effected by permitting a majority of 
the senior judges to overrule the judicial 
council, 

In all this there is no disturbance of 
the essential judicial power. Every judge 
is still responsible for his decision, in 
every cause submitted to him, to the ap- 
pellate court or courts of the state. 

In cities of less size, those from 100,000 
to a 1,000,000, the principles are equally 
applicable, but a simpler organization is 
permissible. The number of fixed divis- 
ions should bear a direct relation to the 
total number of judges. Up to ten judges 
there is no need for fixed divisions. The 
judges of a court of this size can act to- 
gether with the chief justice as a judicial 
council of the whole. A court of fifteen 
to twenty judges would justify two or 
three fixed divisions, each with its presid- 
ing justice. 


Simplicity of Structure 


The organization thus briefly sketched 
is simplicity itself compared with the ex- 
isting situation in the larger cities. It 
simply provides business management for 
the things which are of an administrative 
nature, and these are numerous and tend- 
ing to increase in number and importance. 
It creates an environment favorable to the 
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full expression of the talents of the indi- 
vidual judges. It dignifies the judicial 
position by increasing its powers, and es- 
pecially by permitting of real success. It 
backs up every individual judge, just so 
far as he is doing his work faithfully, 
with the inertia of a powerful but re- 
sponsible machine, inestimably increasing 
his independence so far as reSisting evil 
influences is concerned. 

The meetings and the reports and the 
common responsibility result in esprit de 
corps. Why should there be an esprit de 
corps between the chancellor and the po- 
lice judge? ‘The answer is that their 
work together constitutes a social and 
juristic entity. It is all involved in the 
administration of justice. If any part is 
bad the whole cannot ever be really good. 
The ultimate responsibility, organization 
or no organization, rests finally upon all 
the judges. But the nature of the organ- 
ization which has grown up in our cities 
tends to negative any unity of responsibil- 
ity. It is admirably adapted to make the 
work of the courts as a whole unsuccessful. 

We have little complaint concerning the 
work of the more dignified branches. What 
is most needed is such organization that 
the most conscientious and skilled judges 
shall be able to exert their influence over 
the meaner branches. Their responsibil- 
ity is easily invoked by giving them power 
to control the administration of justice 
throughout the territory they serve. 
Closely knit organization and responsibil- 
ity will raise the standards of all to the 
standards of the most faithful, and noth- 
ing else will. 

The way to solve the problem of the 
inferior court is to have no inferior courts, 
but only one court. Nobody can say ab- 
solutely that any part of the administra- 
tion of justice is less important in the 
largest political and social sense, than any 
other part. The inferior court and the in- 
ferior judge, so far as large cities are con- 
cerned, are mere relics of pioneer condi- 
tions. They were once justified on 
grounds of economy, but there can no 
longer be any real economy purchased at 


the price of faulty service. There is no 
city that can afford to pay less than what 
real justice may cost. 

The only possible economy lies in right 
decisions in the courts of first instance. 
This calls for judicial ability of a high. 
order. Any system which does not afford 
substantial justice and a large measure 
of finality in the trial branches is ez- 
travagant. 

Further discussion of the practical oper- 
ation of specialized courts is reserved for 
later issues of this JouRNAL. 


A Fundamental Principle 
Violated 


There is nothing more common, espe- 
cially among lawyers, than to consider the 
separation of powers the very essence of 
our governmental system. Every good is 
attributed to this principle and every evil 
is attributed to some real or fancied de- 
parture from it. And yet many of the 
most ardent champions of the separation 
of powers appear quite oblivious of the 
fact that in many States we have departed 
widely from this fundamental principle. 

The first great departure was when 
legislatures took from the courts the exer- 
cise of their historic rule-making power. 
This was done in the name of reform, be- 
cause the courts did not possess enough 
unity to react to the popular demand for 
modernized procedure. Until 1848 there 
was no disposition on the part of legisla- 
tures to lay down numerous minute and 
mandatory rules for the regulation of the 
conduct of courts. The legislative power 
to interfere was doubtless residual, as was 
the court’s power to declare laws void be- 
cause they were in conflict with the con- 
stitution. 

But the fact is that neither power was 
exercised except in rare instances before 
1848. Then came the codification of pro- 
cedure, which in time resulted in rigid and 
minute procedural statutes in twenty- 
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seven States. Five others went about half 
way, and in the remaining States legisla- 
tive interference became quite as common, 
though less consistent. Exception can be 
made of certain States in New England, 
where evolution has been of a relatively 
successful nature. 

During this later period the exercise of 
the courts’ function to declare inyalid acts 
in contravention of the organic law be- 
came of frequent occurrence and led finally 
to a great deal of indignant opposition. 
Where constitutions have become over- 
loaded with legislative detail, the supreme 
courts have tended to become a third leg- 
islative chamber, having the final veto 
power. 

Court’s Hands Are Tied 


Could there be any more real violation 
of the principle of separation of powers 
than in such a State? If there is danger 
to republican institutions from departing 
from the principle, how could this danger 
materialize more genuinely than by hav- 
ing the legislature tie the hands of judges 
with thousands of sections of procedural 
law, while their own work is so bad that 
the courts have to reject a considerable 
part of it? 

This is violation of the principle with a 
vengeance. It has led to the demand in 
many quarters that the courts be deprived 
of their prerogative now exercised so long, 
and on the whole so wisely. If courts were 
so deprived, the principle of separation 
of powers would be thrown overboard once 
for all, and the legislatures would before 
long acquire the powers exercised by them 
in governments which are founded o1. leg- 
islative sovereignty. 

The writer believes that in many States 
we have, in the manner stated, already de- 
parted from the principle of separation 
and that great harm has resulted. 

Legislatures perform so large a part of 
the administration of justice through mo- 
nopoly of rule-making that courts cannot 
be held responsible for results in their own 
inherent field. 

The courts, on the other hand, have 


been obliged through the length of State 
constitutions, to play a large part in 
legislation. 

To restore the desired equilibrium, we 
need to build up each of these departments 
of government in the efficient discharge of 
its own peculiar duties. Let the courts 


‘have the initiative at least in rule-making, 


so they can work out their salvation under 
the pressure of responsibility. Let the 
legislatures improve their structure and 
rules and methods of drafting laws so 
that their product will be workmanlike 
and reasonably expert. 

A properly constituted legislature, as- 
sisted by an expert drafting bureau, could 
acquire self-respect and popular confidence 
by the inherent worth of its product. Such 
a legislature would have no trouble de- 
fending its prerogative against judicial 
usurpation. And a unified State court, 
able to shape procedural rules to accord 
with the reasonable demands for efficiency, 
could be held accountable by public and 
professional opinion so that it would re- 
strict its veto power over legislation to 
acts plainly in conflict with the letter and 
spirit of the organic law. 


Result is Discord 


At the present time each of these de- 
partments is doing more or less of the 
work of the other, and for obvious rea- 
sons doing it badly, with resultant discord 
and clamor. 

The proposals submitted involve a great 
deal of constructive labor. There is no 
simple, easy cure for the defects which 
have been developing for a generation or 
two. 

Some of the best things the courts have 
done have been the things for which they 
have been most blamed. Some of the 
things which legislatures are constantly 
importuned to do are things which they 
are wholly unfitted to do well. We have 
departed from the principle of separation 
of powers. Instead of fatuously pointing 
to this principle as the great guaranty of 
our institutions, we should take steps to 
return to it and give it a genuine trial. 


4 
4 
| 
< 


A Unitied Court for Mississippi 


The State Bar Association of Missis- 
sippi has taken the lead in the work of 
presenting a complete and consistent 
scheme for reorganizing the courts of the 
state. Chief Justice Sydney Smith, as 
president of the association, presented the 
American Judicature Society’s first draft 
of a unified state court at a meeting held 
May 4, 1915. The association thereupon 
appointed a committee to adapt the plan 
to the local situation. ‘The committee is 
composed of V. A. Griffith, chairman, 
Percy Bell, W. A. Ellis, Gabe Jacobson, 
and C. P. Long. The plan worked out by 
the committee is presented as a constitu- 
tional article having only 29 sections, and 
yet covering the entire field of court or- 
ganization and the selection and retire- 
ment of judges. The report presents ar- 
gument in favor of the changes proposed 
and discloses most thorough study of the 
subject. 

The chief justice is made executive head 
of the entire system of courts. There is 
created a judicial council composed of the 
chief justice, one associate justice, the 
circuit judge at large, one circuit judge 
of the law division, one of the chancery 
division, and two district judges. The 
council is given full power to regulate 
procedure, subject to repeal by the legis- 
lature two years or more after promulga- 
tion, and generally to direct the work of 
all the judges, justices, clerks, jury com- 
missioners and other officers. 

The unified court consists of three grand 
divisions: The Court of Appeals, the Cir- 
cuit Court and the District Court. 

The Court of Appeals has a Supreme 
Court division comprising six justices 
and the Chief Justice. Ordinarily the 
Supreme Court division will sit in two 
divisions of three justices each. But when 
there is disagreement, or when the Chief 
Justice directs, or any justice certifies 
that any proposed opinion is in confit 
with any prior decision, or the cause is one 
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involving capital punishment or interpre- 
tation of the constitution, the Supreme 
Court division will sit in banc. This ar- 
rangement will give the Chief Justice 
sufficient time for his considerable ad- 
ministrative duties. 

When business is pressing additional 
divisions are to be made up by drafting 
circuit judges, one of whom will sit with 
two justices to form a temporary division. 
This affords elasticity of structure to meet 
occasional needs and prevent congestion 
of appellate dockets, one of the greatest 
evils of our typical system. “If we had 
such.a plan now,” the committee say, 
“additional divisions could be made up so 
as to dispose of the more than one thou- 
sand cases wherein our court is behind its 
docket, and once up, by like elasticity of 
procedure, it could never fall behind 
again.” Provision is also made for escape 
from the “one-man opinion” plan, now in 
vogue. 

For the nisi prius branch the state is to 
be divided into six districts, each to have 
two circuit judges and one chancellor. The 
Circuit Judge at Large is to be ez officio 
reporter of the Court of Appeals and sub- 
ject to be drafted to fill the place of any 
judge temporarily incapacitated. The 
Circuit Court is given jurisdiction of all 
causes involving more than $500, of trials 
for felony and infractions of the liquor 
laws. 

Civil jurisdiction less than $500 and the 
trial of misdemeanors is vested in district 
courts, not more than thirty in number. 
A justice of the peace is to be elected in 
every supervisor district. The Judicial 
Council is empowered to remove any jus- 
tice of the peace for extortion or other 
misconduct. The office of constable is 
abolished. 

All the judicial officers are elective ex- 
cept the chancellors, who are to be ap- 
pointed by the Chief Justice of the State 
for a term of six years. Mississippi: has 
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had experience with both elected and ap- 
pointed judges. It was the first state in 
the Union to depart from the once uni- 
versal appointive system. Two changes 
since then leave the state at the present 
time among those that elect judges. The 
draft article contains this novel proposal 
regarding eligibility for office: 


Sec. 10. Judicial Elections; Further 
Qualification of Candidates, and as to Judi- 
cial Campaigns.—There shall be a judicial 
election held every four years throughout 
the state, at a time to be fixed by the legis- 
lature, separate and apart from all other 
state or national elections, but the legis- 
lature may at any time fix said elections 
more than four years apart, in which event 
the terms of judges and justices shall there- 
by become correspondingly lengthened. Be- 
fore any person not theretofore having been 
a justice or judge may become a candidate 
in any judicial election for judge or justice 
of the General Court, or be appointed there- 
to, he shall. be examined by the Judicial 
Council, under such general rules as it may 
adopt, (1) upon his moral fitness, (2) upon 
his administrative and executive fitness, and 
(3) upon his legal learning, and shall have 
procured a certificate of qualifications upon 
such examination from the Judicial Council; 
but any person having once successfully 
passed such examination shall be exempt 
therefrom as to future candidacies. Any 
person who has, upon such examination, 
been denied a certificate of qualifications 
by the Judicial Council, shall have the right 
to apply within twenty days thereafter to 
the chief justice for a reconsideration of the 
decision upon his said examination, where- 
upon the Judicial Council shall, within ten 
days, further thereafter proceed to so re- 
consider same, in a public hearing-at the 
seat of government, wherein the said party 
shall have the right to appear and be heard 
by himself or counsel, or by both, and the 
said Judicial Council shall thereupon have 
the power to affirm or reverse and grant the 
certificate, or to award another examination, 
in either of which cases it shall fully state 
the reasons for its actions in writing and 
spread the same upon its minutes. All the 
papers and records touching not only the 
examination of the party in question, but all 
other like examinations, shall be public rec: 
ords and shall be available on such said 
hearing. The Judicial Council shall make 
and promulgate proper and reasonable gen- 
eral regulations for the conduct of judicial 
campaigns and for the promotion of the dig- 
nity and integrity thereof, any wilful viola- 


tion of which regulations, when established 
beyond a reasonable doubt before the Judi- 
cial Council, shall disbar any offending can- 
didate from taking or holding office, if 
elected, if at least 5-7 of the Judicial Council 
shall so hold. 

The provision for removal from office 
is as follows: 

Sec. 19. Manner of Removal from Office. 
—Any justice or judge of the General Court 
may be removed at any time (a) by im- 
peachment, or (b) by a two-thirds vote of 
each branch of the legislature. And any 
circuit or district judge may be at any time 
removed by at least a five-sevenths vote of 
the Judicial Council, for (a) inefficiency, or 
(b) incompetency, or (c) neglect of duty, or 
(d) conduct unbecoming a judge. 

The adoption of such an article would 
give Mississippi beyond question. the best 
appellate court structure of any state in 
the Union. The most embarrassing, costly 
and inexcusable defects of appellate proce- 
dure would disappear. The Circuit Court 
system would suit the needs of the state 
excellently, for it must be remembered 
that Mississippi is a homogeneous state 
with no large urban centers. In respect 
to inferior courts the draft does not go 
quite as far as it should, but the substitu- 
tion of salaried and appointed justices un- 
der supervision of the district judges 
would naturally follow in due season. 

It will be noticed that there is no spe- 
cial probate court. There is no reason 
why there should be one. There is noth- 
ing so difficult or technical about probate 
procedure as to warrant an independent 
set of judges for this work alone. Judges 
fit to handle general law and chancery 
practice can take care of probate causes 
and there can be no real economy by em- 
ploying lay probate judges. 

The great feature of the draft, of course, 
is the creation of the Judicial Council. 
On the first Monday in January in every 
year the judges and justices ‘meet to re- 
ceive the annual report of the Chief Jus- 
tice and to elect from the respective grand 
divisions their representatives on the 
Judicial Council. No justice or judge 
shall solicit a vote for such a position and 
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none is permitted to decline the service. 
The Council is to meet regularly twice a 
year and specially. as required. 

The report was received at the annual 
meeting of the Mississippi State Bar As- 
sociation May 2, 1917. A decision of the 
Supreme Court affecting the means for 
putting such a plan into execution was 
rendered shortly before, which required a 
revision of the report, and this prevented 
circulation until nearly the time for the 
meeting. The result was that the Asso- 
ciation was not prepared for final action. 
The report was récommitted, with seven 
additions to the previous committec. 


The plan has been branded by one Su- 
preme Court justice as an attempt to sell 
the people of the state into judicial slav- 
ery; but the committee is undaunted. It 
is reported that the general tenor of com- 
ment in the Association is highly -favor- 
able. 

The novel proposal for the examination 
of candidates for judicial office was de- 
rided by opponents of the report, but on 
the following day the Association adopted 
a resolution calling upon the legislature 
to introduce the system proposed and 
quoted above so that it would be in force 
in 1918. 


Procedure Through Rules of Court 


For fifty years we had controversy con- 
cerning the relative merits of code pro- 
cedure and common law procedure. It is 
now evident that neither code nor common 
law procedure is a guaranty of efficiency. 
In some code states comparatively good 
~esults are observable and in some the re- 
sults are bad. In some common law 
states procedure is a serious burden, 
while in certain others it has been made 
to yield excellent results. 

The significant fact is that for more 
than fifty years courts have been depend- 
ent upon legistatures as the source of pro- 
cedural reform. In some of the so-called 
common law states there have been en- 
acted twenty-five hundred sections of pro- 
cedural law. 

This era of dependence upon legislated 
rules was doubtless inevitable as a method 
of’ modernizing , judicial procedure, be- 
cause the courts, lacking the organization 
needed for administrative control, could 
not react to the demand for rational 
procedure. 

Legislated procedure has brought with 
it a train of evils. It violates the funda- 
mental principle of separation of powers. 
It tends to restrict and belittle the courts. 
It hopelessly divides responsibility for 


administering justice. It makes courts 
dependent upon inexpertness in rule draft- 
ing. It exalts mere procedural rules to 
the realm of substantial rights, thus mul- 
tiplying the number of issues to be tried, 
and making our litigation more and more 
an inquisition into non-essentials. 

There is no need to go into details with 
respect to the charge that legislated pro- 
cedure is often as crude as it is rigid. 
Every lawyer knows of instances which 
prove the accusation. On any broad view 
it is clear that legislatures, with their 
constantly changing personnel are unable 
to develop consistent and scientific sys- 
tems of procedure. Frequently the mo- 
tives governing procedural tinkering are 
tainted. In any case the courts have to 
take what is given them and endeavor to 
make the best of it. 

These considerations have led to a wide- 
spread movement for restoring to the 
courts their traditional function of. con- 
trolling and developing at least the less 
essential parts of procedure. In a fore- 
going article (p. 5) an.attempt has been 
made to show that there is an adminis- 
trative side to judicial power necessary as 
an aid to the essential judicial function. 
Just so it is coming to be seen that there . 
is a rule-making or legislative side in sup- 
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port of the primary function of adjudi- 
cating. 

The idea that judges are to be trusted 
with decisions in matters of the highest 
private and public concern, but are in- 
competent to determine the manner of 
conducting litigation, is wholly untenable. 

The movement for restoring to the 
courts their historical power to control 
the development of procedure dates back 
« number of years.. It found authorita- 
tive expression in the report of the Amer- 
ican Bar Association’s Committee to Sug- 
gest Remedies and Formulate Proposed 
Laws to Prevent Delay and Unnecessary 
Cost in Litigation. (A. B. A. Proc. 1909, 
at p. 595.) 

Whenever in the future practice acts or 
codes of procedure are drawn up or revised, 
the statute should deal only with the gen- 
eral features of procedure, and prescribe the 
general lines to be followed, leaving details 
to be fixed by rules of court, which the 
courts may change from time to time, as 


actual experience of their application and 
operation dictates. 


The Fundamental Need 


This principle laid down in 1909 has 
become the cornerstone of -a great move- 
ment. The reform of Federal Equity 
Practice was accomplished in conformity 
with it. A later A. B. A. committee on 
Uniform Judicial Procedure, headed by 
Mr. Thomas W. Shelten, has been very 
active in spreading the doctrine. The 
committee has especially sought adoption 
of an act of Congress to authorize the 
United States Supreme Court to draft a 
code of rules for practice on the law side 
of the federal courts. It is believed that 
the result would be such a practical, flex- 
ible and relatively simple procedure that 
it would commend itself to the several 
states and in time come to represent the 
norm of American practice. There is no 
doubt that Congress will act favorably 
on the bill sooner or later. It would have 
been passed by the last Congress but for a 
blunder which resulted in adoption of an- 
other bill. 

Meanwhile the work in the states has 
borne fruit. Colorado has had a schedule 


of procedural rules framed by the Supreme 
Court for over two years. The first draft | 
met with severe criticism at the hands of 
the bar and a revision was forthcoming 
with little delay. 


Progress of the Idea 


The Virginia legislature has directed 
the Supreme Court of that state to draft a 
schedule of rules. The work is deferred 
in expectation of co-operating with the 
Supreme Court of the United: States to 
the end of ultimate uniformity. 

The Michigan Judicature Act (1915, 
Chap. 1, Sec. 14) directs the Supreme 
Court to control procedure in most ex- 
plicit terms. Alabama came into line in 
its legislation of 1915. The Board of 
Statutory Consolidation of the State of 
New York has supported this principle 
steadfastly. In its report of 1912, p. 27- 
82. there appears a very thorough discus- 
sion of the proposal. It was made a part 
of the constitution rejected in November, 
1915. Since then there has been a move- 
ment looking to the adoption of a consti- 
tutional amendment to put the plan into 
operation. 

In California at the time this is written 
there is a senate bill to submit a constitu- 
tional amendment giving the Supreme 
Court exclusive power to make and amend 
procedural rules. This is a more drastic 
provision than is contemplated by the 
American Bar Association canon. In 
England, Canada, Australia, South Africa 
and other English-speaking countries the 
rule-making power is freely exercised by 
the courts to the practical exclusion of the 
legislative branch. It is customary to 
provide that new rules shall be submitted 
to the appropriate parliament for a certain 
time before taking effect, so that the legis- 
lators may intervene if they choose. 

Ordinarily, the rules go into effect with- 
out legislative interference. In Ontario, 
for instance, the provincial parliament has 
not interfered with judicial rule-making 
in any respect since the power was estab- 
lished in the courts in 1881, although there 
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have been three complete revisions and 
numerous minor changes since that time. 

In California it is customary to secure 
many legislative proposals by adopting 
them into the constitution. But even 
so it is not necessary that the legislature 
should be ousted entirely from the field of 
judicial procedure. The duty of making 
rules should ideally rest first upon the 
courts and finally be subject to the will of 
the legislature. Still there is reason for 
believing that the California plan will be 
an improvement on the present situation 
and free experiment should be welcomed. 

To enunciate a principle is one thing 
and to give it successful application an- 
other. The rule-making power is not a 
simple and self-operating thing. It in- 
volves not only the establishment of rules 
for the direction of litigants, but also rules 
for the guidance and direction of judges, 
masters, clerks, attorneys and, in fact, all 
the agencies of justice. 


Who Should Make Rules? 


A first consideration of the subject often 
results in the assumption that all that need 
be done is to direct the supreme court of a 
state to make rules and then expect com- 
plete success. This assumption ignores 
many of the facts of the situation. In the 
first place, supreme courts are almost in- 
variably overworked. In a number of 
states they are already considerably be- 
hind. Supreme court judges have not 
been trained in the exercise of supervisory 
powers except with respect to the essential 
juristic function. Some of the supreme 
court justices have never sat in trial courts. 
Some have had only limited experience 
with procedure because they have not. par- 
ticipated largely in trial work. 

And yet the rules are mainly concerning 
trials and preparation for trials. In part, 
they must regulate procedure in special 
branches and inferior courts concerning 
which the highest tribunal has little know!- 
edge or interest. They must not only di- 
rect litigants, but must also guide and 
direct judges of all kinds, masters, clerks, 
attorneys and other agencies. In oper- 


ation then they are closely allied with the 
administrative function. 

To leave rule-making solely to the su- 
preme court is subject to one of the prin- 
cipal objections to the present legislative 
monopoly of rule-making, for it separates 
the power that makes the rule from the 
power which is responsible for its applica- 
tion and construction. It continues the 
wall which separates two functions which 
must be accomplished by co-ordination if 
substantial efficiency is to result. 


Council as Rule-Making Authority 


It will be seen that the successful exe- 
cution of the rule-making power leads 
again to the need for administrative uni- 
fication. A judicial system, in order to 
govern itself and its business properly, 
must first know itself and all its problems 
thoroughly. The making of rules should 
be confined in the first instance to the 
judicial council representing the several 
parts of the judicial system of the state. 
The supreme court justices exist for a 
highly specialized form of work. The 
making of rules is not closely allied with 
the work of deciding appealed causes. 
The rules will not only be more practical 
if made by representatives of the various 
divisions of the court, but these divisions 
will more readily assimilate these rules 
and conform to them if they have part in 
their making. 

Experience in other countries also 
points to the need for representation on 
the part of the bar in the rule-making 
body. This follows from the fact that the 
bar is vitally interested in many of the 
rules and it possesses members specially 
qualified to draft rules by long experience 
and study. 

For these reasons the American Judi- 
cature Society’s state-wide judicature act 
provides for vesting the rule-making power 
primarily in the judicial council, which is 
empowered to administer all divisions of 
the state judiciary and has disciplinary 
powers adequate to the work. This af- 
fords lawyers and litigants a place to file 
complaints concerning administrative 
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omissions and errors. It is presumed 
that the assistance of specially expert 
members of the bar will be invoked in de- 
veloping rules of pleading and practice. 


The Basis of Membership 


The American Judicature Society is 
nothing else than a nation-wide study club 
for discovering a means for making jus- 
tice speedier, cheaper, more practical and 
real. The Society must justify its aims 
and methods to the widest possible group 
of citizenship. This should be guaranty 
enough of its essential democracy. 

The Society’s work is concerned with 
no particular State, but with all of them. 
The few States which have nearly or quite 
solved the problem of efficient justice 
should not feel offended because of criti- 
cisms which do not apply to their special 
situations, but should, on the principle of 
noblesse oblige, contribute from their ex- 
perience and advantages to the improve- 
ment of States less fortunate. 

The Directors of the American Judica- 
ture Society know of no better present 
means for encouraging study widely than 
by submitting proposals based upon the 
widest information and drafted by those 
most competent to put these. proposals into 
definite form. 

The American Judicature Society has 
nothing to sell. Up to the present time 
it has furnished its publications free to 
several hundred persons who have assisted 
by offering criticism. Now that it enters 
upon a wider stage of work with a greatly 
enlarged membership, it appears necessary 
to make a snail charge for its drafts; this 
is done merely to insure that they will 
reach only those who are genuinely in- 
terested. It has been decided to charge 


a uniform price of twenty-five cents for. 


bulletins, not enough to defray the cost 
of printing, but enough to accomplish the 
larger purpose. 

For the present at least, no charge will 
be made for membership in the Society or 
for this JourNaL, The JourNAL is made 


small so that it will be easily read by busy 
men. It is proposed to publish it six or 
eight times a year. This will involve a 
cost, annually, on the large scale planned, 
of about twenty cents per member. 

It will be. seen, therefore, that any at- 
tempt to make the JourNAL self-support- 
ing would defeat its main purpose. It 
would involve a greatly reduced member- 
ship and a much higher cost of produc- 
tion. The Society would be a select coterie 
of persons all thinking alike on these 
matters. This alternative is not accept- 
able to the directors, and hence’ the free 
membership and free circulation of the 
JOURNAL as the basis for a real demo- 
cratic movement. 

Recipients of the JourRNAL who object 
to this plan as paternalistic, and there will 
doubtless be such, can easily salve their 
consciences by contributing voluntarily to 
the support of the Society in any amount 
required to put their minds at ease. 


A WAR TIME ANALOGY 


There are but two ways of setthng con- 
troversies—by war or by adjudication. 
Settling disputes by war will now go out 
of fashion for the same reason that wager 
of battle became obsolete. The present 
world war is rapidly becoming a struggle 
for the adoption of law in place of force. 
It is pre-eminently a lawyers’ war. 

Before the war began there was a con- 
siderable body of international law. It 
had been growing rapidly to keep space 
with the needs of civilization. But there 
was a fatal defect in the absence of ma- 
chinery for the enforcement of the body 
of international law. Without administra- 


tive machinery, this law, adequate in most — 


respects to determine all rights, was un- 
able to adjudicate controversies and so 
prevent international anarchy. 

There is an analogy in our national 
substantive law. It, too, has been growing 
with amazing swiftness in response to 
commercial and social needs. It has be- 
come more vast, more specialized, more 
detailed in each successive decade. But 
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the old machinery of justice, adapted to 
simpler conditions, has persisted, and it 
has failed in large measure to serve the 
needs of the vastly developed substantive 
law. We do not shed blood on this ac- 
count, because we are one people, but we 
suffer from the administrative ineffect- 
iveness of our archaic judicial machinery. 
We suffer from a sense of futility; we 
grumble over wasted time, money and en- 
ergy. Where we are pinched hardest, we 
create special tribunals and commissions 
to further complicate the situation. It is 
much easier to patch than to do original 
work, much easier to complicate than to 
simplify. 

The great war has become every month 
more universal, more astonishing, more in- 
dicative of the birth of a new era. The 
world is undergoing the pains of partu- 
rition and it will be no mouse that will 
be born. Nobody can safely set a limit 
to the change which will come. 

This constitutes the apology for estab- 
lishing a Journal of justice during war 
times. Now, if ever, before the vast forces 
set in motion have completed their work, 
is needed the most thorough study and 
deliberation. Not all change is good 
change. Things don’t come right through 
accident. 

In three states constitutions are soon 
to be written. In others the people will 
soon vote on the question of holding a 
convention. In still other states the issue 
is developing. These are the practical 
considerations which have moved the So- 
ciety not to defer its work during -war 
times. 


The Matter of Bar Organization 


Not least among the matters coming 
within the province of the American Judi- 
cature Society is the big question of bar 
organization, especially with respect to the 
part it plays in the administration of 
justice. 

Until recent years the bar of the typical 
state has been inchoate. Now we are ob- 
serving a growing class-consciousness 


among lawyers, a disposition to realize the 
peculiar powers and obligations of the pro- 
fession. A movement to integrate the 
profession is apparent in many quarters. 

It is high time that there should be 
such a movement, because disintegrating 
influences of a most compelling nature 
have been at work. In commercial cen- 
ters business has made inroads upon the 
profession, taking over its functions and 
buying up its members. The specializa- 
tion growing out of commercial needs and 
the vast expansion of substantive law, have 
resulted in making the allegiance of many 
of the ablest lawyers stronger to the busi- 
ness world than to the profession. 

The bar everywhere needs the support 
of its strong members. Bar associations 
are gaining members and functions, but 
only one lawyer in four is a member of 
his state bar association. Except in a 
few cities the local bar associations are 
alive in name only. The profession will 
never realize its full pewers and accom- 
plish its obligations until it is alive at the 
roots. Logal bar associations must have 
something to do if they are to develop 
strength. Finally all associations must 
be linked together in a workable union 
with a democratic method of control. ° 

Concerning features of the present 
highly interesting and rapidly developing 
situation, this JouRNAL will have consider- 
able to say in future issues. Correspond- 
ence containing suggestions and news is 
cordially invited. 


The Long and Short View 


In every movement, legislative, social 
or commercial, there are to be found two 
temperaments which may, for convenience, 
be labeled the visionary and the practical. 
The former sees a distant goal and may 
be unwilling to tread the rough road that 
leads to it. A shortcut through the air 
appeals more to the visionary. — 

The extremely practical-minded _per- 
sons, on the other hand, see so much in 
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the immediate foreground which demands 
smoothing that they have no time to lift 
their eyes to any distant goal. They are 
constantly engaged in road-making, but 
often witn no complete plan. Just so 
they are at work blasting out rock and 
applying surface material they seem to 
care little whether their road leads directly 
to its destination or whether it winds back 
upon itself, making a mile where a few 
rods should suffice. 

There is room for both types. There 
is indeed a necessity for both. But there 


. is no good reason why they should be long 


at odds. 

The simile of the road serves very well 
for all constructive efforts. But a road 
implies a goal and a route to that goal 
which involves as little as possible of cut- 
ting and filling, and will furnish event- 
ually as short a route with as little grade 
as may be had. 

The American Judicature Society has 
been from its inception of sufficient lati- 
tude to afford scope to both temperaments. 
All that is needed to be a member of this 
Society and co-operate in its work is ac- 
ceptance of the premise that there is op- 
portunity for improvement in the admin- 
istration of justice. 

Agreement on the precise route to be 
traveled is not necessary. In fact, this 
will depend upon local conditions quite as 
much as in roadbuilding. The variety of 
conditions is one cause for disagreement 
between the men of different States, which 
has contributed to our lack of a concerted 
program for so long. 

There is no doubt we shall know when 
we have arrived. There will be a suffi- 
cient agreement to settle that question. 
Meanwhile, entire agreement is not neces- 
sary or tc be expected. 

The American Judicature Society has 
projected a long route. With eyes fixed 
upon the distant goal, men of every type 
and temperament can march from all their 
various positions toward a common ideal 
without quarreling unduly on the way. 


There is need at the same time for plans 
far in advance, and for detailed sketches 
showing the place for immediate effort as 
the movement proceeds. 


Commercial Arbitration 


Among commercial lawyers and trade 
associations there is a growing interest in 
commercial arbitration. In England 
practically every contract, every lease and 
every insurance policy contains a provision 
for arbitration of controversies which may 
arise. Probably 100,000 disputes are arbi- 
trated in London every year. 

In this manner questions of fact are de- 
termined by experts in the various trades 
more satisfactorily than could possibly be 
done by juries. There is provided a tri- 
bunal expansible to any extent on short 
notice, thus relieving the courts of much 
business which they have proved unable to 
do so capably and promptly. 

The best thing about arbitration is that 
it permits of continuing business relations, 
whereas court litigation usually disrupts 
such relations. 

Recognizing the need for arbitration to 
permit American business interests to 
compete with those of European trade cen- 
ters, the International High Commission, 
devoted to Pan-American relations, has 
established an arbitration bureau. For- 
eign business interests cannot wait upon 
our dilatory judicial procedure. 

The Chicago Association of Credit Men 
have also recently established a Bureau of 
Arbitration, and through their initiative 
have secured adoption of a new arbitration 
act by the Illinois Legislature. In fur- 
therance of the plan the Municipa] Court 
of Chicago has created an Arbitration 
Branch court to pass upon questions of 
law. 

Mr. Samuel Rosenbaum’s Report on 
Commercial Arbitration in England, Bul- 
letin XII, A. J. S., should be in the hands 
of all commercial lawyers in the larger 
cities. 
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NEWS FROM 


Constitution Making 

Periods of transition are marked by con- 
stitutional changes. The States have been 
undergoing such profound change in the 
past two or three decades that the re- 
writing of constitutions is likely to become 
fairly common in the next few years. 

Massachusetts, with the oldest constitu- 
tion of all, dating from 1780, is now at 
work on a restatement of organic law. Its 
convention was called for the first Wednes- 
day of June, 1917. The majority in favor 
of holding a convention was strikingly 
large, the vote having been 217,293 to 
120,979. 

Indiana 


The recent Indiana legislature has pro- 
vided for a convention to assemble next 
January. Women will vote on candidates 
for the convention. This State has suf- 
fered seriously from the artificial diffi- 
culty of amending the constitution. Al- 
though the legislature has considerel two 
hundred separate attempts, only eight 
amendments have been adopted in the 
sixty-seven years since the last convention. 

In the present call provision is made 
that upon the demand of forty-five of the 
one hundred and fifteen delegates any 
question which is to be submitted may be 
submitted separately to the voters. This 
provision is intended to prevent the dis- 
aster which attended the draft constitu- 
tion submitted in New York in 1915. 


New Hampshire 


New Hampshire voters approved of a 
call for a constitutional convention re- 
cently by a substantial majority. It will 
begin May 14, 1918. 


Tennessee 


Four States—New York, Colorado, 
South Dakota and Tennessee—declared 
against a constitutional convention in 


1916. The question has been again sub- 
mitted in Tennessee for a vote July 28, 
191%. The vote last fall was close and is 
likely to be upset at the coming special 
election. There is considerable interest in 
judicial reform in this State. In June, 
1914, the unified state court plan was sub- 
mitted to the Tennessee State Bar Asso- 
ciation by Col. Nathan William Mac- 
Chesney. 


Amendment of only one article of the 
Illinois constitution can be submitted by 
any Assembly, and the result in recent 
years has been that competing amend- 
ments have jammed the narrow passage. 
The greater the need for amendment, the 
less possible it became. 

The 191% Assembly has provided for 
submission of the convention question at 
the fall election of 1918. This seems like 
rather prolonged deliberation, but the time 
will not be wasted. The fact is that we 
are in the midst of developing thought 
concerning the structure of State govern- 
ment and a great present danger is that 
views may be permitted to crystallize be- 
fore they have been long enough over the 
fire. 

Ohio 


The common error of attempting to 
cover prospective administrative needs by 
inflexible constitutional provisions is well 
illustrated by the result in Ohio of the 
judicial reorganization effected by an 
amendment of 1912. It increased the 
number of intermediate appellate courts 
in order to relieve the Supreme Court, but 
overshot the mark. In the spring of 1916 
the Supreme Court had to take a recess 
while waiting for new business. The con- 
stitution would not permit the Supreme 
Court justices to reciprocate by helping out 
the judges of the intermediate courts. 
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Until the constitution is again amended 
the Ohio Supreme Court will not have 
nearly enough work to keep them busy. 


Arkansas 


The Arkansas legislature has called a 
constitutional convention to meet Novem- 
ber 19, 1917. The election of delegates 
will take place June 26. 


Texas 


The question of holding a constitutional 
convention will be decided by the voters 
Nov. 17, 1917. Interest in court organ- 
ization is keen. The state’s elaborate sys- 
tem of intermediate appellate courts has 
not served to save time in many causes 
or sufficiently to relieve the Supreme 
Court. A single appellate court, sitting 
in divisions, with power to call in nist 
prius judges to make up new divisions. to 
meet occasional needs, is indicated. 


Other States 


In 1918 the calling of constitutional 
conventions will be decided in North Car- 
olina, North Dakota and Washington. 


Proposed Conciliation Court 


A committee of the Minnesota State Bar 
Association has drafted a bill to create a 
conciliation branch for the Municipal 
Court of Minneapolis. It is to have juris- 
diction up to $100 and is to be open every 
week day and two evenings. A good ac- 
count of the measure is to be found in 
the Minnesota Law Review, Vol. I, No. 2, 
from the pen of Dean Vance of the Uni- 
versity of Minnesota Law School. 


To Unify Chicago Courts 


The Chicago Bureau of Public Effi- 
ciency has recently formulated a reor- 
ganization of local government in the ter- 
ritory occupied by the City, County, 
Sanitary District and numerous lesser cor- 
porations. The number of aldermen is 
reduced from seventy to thirty-five, their 
term is increased from two to four years, 


and they are made subject to the recall. 
They are empowered to employ a city man- 
ager to be known as Mayor. A bill to 
establish as much of this reorganization 
as is permissible under the constitution 
is now in the Illinois legislature. 

The plan extends, also, to Chicago’s five 
courts and seventy-one judges, consoli- 
dating them into a single court with six 
divisions, one of which will be an inter- 
mediate appellate division. It is provided 
that the people shall elect the chief jus- 
tice of this court, and he shall appoint 
judges from an eligible list When vacancies 
occur. After at least three years’ service 
the judges so appointed are subjected to a 
popular vote on the question of longer 
tenure. If successful, they will serve six 
years, and if again elected, they will serve 
ten years. This provides three submissions 
of judicial tenure to the electorate in eight- 
een years, which is the present situation 
with six-year terms. 

But the initial selections are by the 
one person of the entire community best 
qualified to make a selection and directly 
responsible, as administrative head of the 
unified court, for the administration of 
justice in all departments. The check 
upon appointment arises from the require- 
ment that all, or perhaps part, of the ap- 
pointments shall be from an eligible list, 
which will be kept full ‘by the Judicial 
Council. In the submission of his name 
to the voters the judge has no competitor 
on the ballot, so he “runs upon his ree- 
ard,” thus presenting to the electorate a 
clear-cut question. With expert and re- 
sponsible selection the quality of the 
judges would doubtless be so high as to 
make tenure much more secure than at 
present, for the judicial career is notori- 
ously brief and uncertain under the pres- 
ent elective system. 

In organization the plan follows the 
American Judicature Society’s metropoli- 
tan court act. (Bulletin IV-B.) The 
Efficiency Bureau has commanded the 
services in its work of many business ex- 
perts as well as political scientists. The 
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scheme embodies the short ballot principle 
and the home rule principle. It points the 
way to the ultimate solution of political 
difficulties in a locality where government 
is now more intricate and complex than 
anywhere else in the world. 


California 


A joint committee of the California legis- 
lature during recess this year spent two 
weeks in conference with a committee of 
the State Bar Association. The result of 
the conference was the framing of four 
constitutional amendments, which were in- 
troduced in the Senate. One provides ad- 
ditional divisions of the intermediate ap- 
pellate court for the two largest cities; 
another gives the legislature larger power 
to establish inferior courts; a third gives 
the courts exclusive power to create and 
regulate rules of practice and procedure ; 
and the fourth creates the office of Com- 
missioner of Justice. 

This last is a wholly new proposal. The 
Commissioner of Justice is to be selected 
by the Governor and the Chief Justice of 
the Supreme Court. 


“It shall be his duty to investigate the 
entire judicial system of the state and the 
operations and procedure of the courts, and 
to recommend such changes in the organiza- 
tion and jurisdiction of the courts, in the 
rules of practice and procedure and in the 
number ‘of and duties of judicial officers as 
in his judgment shall be necessary; to col- 
lect and preserve information and statistics 
respecting the business of the courts and 
the conditions of their calendars; to report 
the same to the governor annually on or 
before the first day of July in each year; to 
recommend to the legislature the removal 
of judges for neglect of duty, inefficiency or 
incapacity; to make recommendations for 
the assignment of judges to fill temporary 
vacancies in any court; and generally, to do 
and perform all the duties other than judi- 
cial, necessary and convenient in connection 
with the administration of the jud:cial de- 
partment of the state and as may be im- 
posed upon him b,” law.” 


This is the first legislative recognition 
of the need for business management of 
a system of state courts. 


Conciliation in Wisconsin 


Senate Bill No. 213 S in the Wisconsin 
legislature provides for not more than 
three conciliation branches for the Civil 
Court of Milwaukee County, which has 
six judges and a chief judge. I’. provides 
for service of summons by mail, for ap- 
pearance by the parties without counsel, 
for a friendly adjustment, or a judgment 
founded upon a stipulation. The act ap- 
plies to the full extent of the Civil Court’s 
jurisdiction, which is $1,000, but concilia- 
tion pzocedure is obligatory, with certain 
exceptions, only in causes involving less 
than $50. The judges of this court have 
always given parties litigant an oppor- 
tunity to adjust their disputes without 
trial, but the proposed law would greatly 
facilitate the success of this idea. 


A Hint to Members 


It will be well for members to save their 
copies of this Journal. This will provide 
them, in convenient form, the more sig- 
nificant ideas and experience in judicial 
administration. A reasonable supply of 
extra copies will be available for use in 
acquainting the public with the purposes 
and methods of the Society. Articles on 
various phases of procedure by the most 
competent authors will appear from time 
to time. 

It is proposec to publish the Journal six 
times a year, or more frequently if the 
need appears. This issue will reach every 
member of forty-eight state bar associa- 
tions, every member of the American Bar 
Association, and every state judge in ap- 
pellate courts and courts of general ju- 
risdiction. 


A. J. S. Rules Adopted 


The Municipal Court of Chicago, by 
vote of its judges, has adopted the rules of 
pleading embodied in the first draft of 
rules submitted in Bulletin XIII, A J. 8. 
The change is not a great one, as the Chi- 
cago court has had an exceedingly simple 
system of pleading for the past eight years. 
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Bay District Inns of Court 


Under this picturesque name there has 
been established in San Francisco a move- 
ment for the training of the younger 
members of the bar in procedure and trial 
work. It is a long step from Fleet Street 
and the banks of the Thames io the proud 
city that guards the Golden Gate, but our 
common law long ago traveled much 
further. The San Francisco experiment 
owes its birth to the enthusiasm of Mr. 
R. S. Gray, who conducted a night study 
class in practice for about two years, as- 
sisted by Mr. Walter Perry Jchnson, Mr. 
W. C. Sharpstein, and Mr. Warren H. 
Pillsbury. 

More recently the undertaking has 
reached a second stage under the name 
of Bay District Inns of Court, and Mr. 
Pierce Coombes, fc.merly floor leader of 
the Practice Class, is director. Several 
judges of the Superior Court are co- 
operating, ard one of them permits the 


use of his courtroom for the class. The 
Bay District Inns of Court has been in- 
corporated, its articles stating its purpose 
to be: 

“(a) To foster and provide for educa- 
tion after admission to the bar. 

“(b) And thereby to advance the abil- 
ity of the members of this body primarily, 
and others secondarily, to do their part in 
the service of society without losing sight 
of the necessity for and improvement in 
the ability to “make a living,” but that 
living to be always in aid, and never to 
the detriment of the common good; and 

“(c) To assist by research, publicity 
and service the obtaining for society and 
more complete use of the instrumentali- 
ties, public and private, created, main- 
tained or suitable for the benefit of so- 
ciety.” 

- This work will clearly repay young 
practitioners for the effort involved. The 
old system of preceptorship has broken 
down and something is needed to take its 
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place. The law schools are groping to- 
ward this larger function, but there will 
necessarily be room for graduate study of 
this sort. It must be remembered, too, that 
many young lawyers will be without the 
benefit of court training even after. the 
schools have donc all they can. 

This is also one suggestion as to pro- 
fessional activities which will give local 
bar associations “something te do,” and so 
stimulate solidarity in the profession. The 
big bar associations will fill their role 
properly only when the local bar associa- 
tions are thoroughly alive, when the pro- 
fession is alive at its roots. 


History of Rule-Making Authority 


Samuel Rosenbaum’s study for two 
years of Engiish courts has resulted in 
publication of “The Rule-making Author- 
ity in the English Supreme Court.” (Bos- 
ton: Boston Book Co.; Philadelphia: the 
University of Pennsylvania Law School ; 
price, $3.50.) This work shows how the 


practical exercise of the rule-making au- 
thority conferred by the Judicature Acts, 
1871-1873, has resulted in simple and 
successful procedure and a considerable 
measure of administrative co-ordination, 
not only in English courts, but in the 
courts of all the various parts of the em- 
pire, which within a few years followed 
the mother country in procedurai reform. 
No English author has ever covered this 
field. The book is one of special value 
to American lawyers and judges at this 
time. 
Changes in Boare of Directors 


Mr. Frederic Bruce Johnstone of Chi- 
cago served as director of the American 
Judicature Society from 1913 to 1917. 
Thanks are due Mr. Johnstone for his 
unselfish and intelligent assistance. 

Recently Professor Robert W. Millar of 
Northwestern Law School and Mr. Horace 
Kent Tenney, both of Chicago, have been 
elected to the Board. 
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An Oregon Commission 


The Oregon legislature has created a 
non-salaried commission on judicial re- 
form, composed of Charles H. Carey, 
chairman, Justice George H. Burnett, 
Judge Percy R. Kelly, A. S. Bennett, W. 
D. Fenton, Ben Selling and E. R. Bryson, 
secretary. The commission is directed to 
investigate and report to the next legis- 
lature a plan for the revision and improve- 
ment of judicial administration, practice 
and procedure, with a view to simplifica- 
tion, and to promote the certainty of jus- 
tice in judicial proceedings. 


Organizing for Efficiency 


Illinois has just accomplished the most 
significant legislation in its history, if not 
in the history of any State, through the 
reorganization of its- executive depart- 
ment. About seventy-five boards and com- 
missions, formerly kept apart by force of 
law, are given orderly alignment in nine 
great departments, each with a conspicu- 


ous head. These chiefs of departments will 
practically constitute a cabinet of experts 
and with the governor will exert a pro- 
found influence for economy through the 
budget-making power which is conferred 
by the consolidation act. 

There is greater need for co-operation 
of the various parts of a State judicial 
system than for co-ordination of fragments 
of the executive department. The judicial 
power possesses intrinsically more unity 
than the executive power and there is need, 
therefore, for a unified structure to per- 
mit expression of this power in an efficient 
manner. 

The need for close organization and re- 
sponsible exercise of power in the executive 
department can occasion no dispute. Any 
person able to count to ten is capable of 
seeing this need. The time is coming 
when the need for co-ordinating the vari- 
ous parts and agents of the judiciary de- 
partment to permit economy of effort will 
be just as obvious. 
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Special Conference at Saratoga 

The second conference of representa- 
tives of local bar associations will be held 
in connection with the American Bar As- 
sociation at Saratoga Springs on Monday, 
Sept. 3. There will be three sessions of 
the Conference, at 10 a. m., 2 p. m., and 
8 p.m. Three delegates from each state 
bar association and two from each local 
bar association will be invited to attend. 
The full programme will appear in the 
American Bar Association Journal for 
July. 

The Conference of last year brought 
out intensely interesting discussions of the 
need and opportunity for linking up the 
A. B. A. and the state and local bodies. 
Fifty-four associations were represented. 

The Conference approved two amend- 
ments to the constitution which were sub- 
mitted by the Executive Committee. One 
authorizes the Executive Committee “to 
submit from time to time by referendum 
to the individual members of the Asso- 
ciation questions affecting the substance 
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vf the administration of the law, which 
in the opinion of the Committee are of 
immediate practical importance to the 
whole country, and they shall order such a 
referendum whenever directed by the Gen- 
eral Council of the Associatron. The 
Executive Committee may arrange with 
state and local associations for the exten- 
sion of such referendum system to the 
members of such associations:. . .” 
.The other provides: 

“The president of each State Bar Asso- 
ciation recognized by this Association 
which accepts this provision ‘shall become 
a member ex-officio of the General Coun- 
cil, provided he be a member of the Ameri- 
can Bar Association. and provided further 
that votes in the General Council be by 
states whenever a roll. call is asked.” 

The Conference also recommended the 
following amendnient: 

“On and after January 1, 1918, every 
applicant for membership in the Ameri- 
can Bar Association shall be a member of 
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the recognized State Bar Association of 
his state, if any exists; provided that this 
requirement shall not apply to a person 
who has been for twenty years a member 
of the bar at that time.” 

This proposal was rejected by the As- 
sociation on an adverse report from the 
Executive Committce. 

The discussion, printed in the A. B. A. 
Report for 1916, page 588, is decidedly in- 
teresting. President Elihu Root took the 
lead in pointing to the obvious need for 
integrating the numerous associations of 
the bar. Mr. George T. Page of Illinois, 
a member of the General Council, gave 
pointed expression to the need for stimu- 
lating local associations by giving them 
a real interest in and responsibility for 
the work of the national body. 

The amendments made considerable 
progress and more may be expected. It 
seems hard to understand why member- 
ship in the A. B. A. should not depend 


upon prior membership in a state associa- 
tion. In some states the lists are almost 
identical, while in others only five or ten 
per cent of the A. B. A. members even pay 
dues to the local association. 

Identical membership throughout is an 
ideal to be looked forward to. It will 
triple the membership of the A. 3B. A. and 
will imply a practical scheme of repre- 
sentation. Representative government as 
an abstra_t idea is lauded at every meeting 
of the American Bar Association, but rep- 
resentative government of the bar as a 
concrete solution of present difficulties 
arising from the large membership of the 
A. B. A. and the small number who can 
attend and participate in its management 
is avoided. Some time the man back home 
will be given representation. In an asso- 
ciation extending over a continental area, 
pure democracy as a means of government 
is conspicuously unfair. 
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